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It’'s Not Easy Being Green

hough a “green” design is difficult to achieve, it's impossible to

argue against sustainability in the design and operation of our built

environment. Green design criteria minimizes hazardous environ-
mental consequences and reduces energy use. Building components are
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als or judge the long-term impact of the use of renewable or recycled
materials. It has always been difficult to explain the trade-offs intrinsic to
a sustainable design. Designing for the good of the environment could not
be quantified.

With the creation of the United States Green Building Council (USGBC),
the concept of sustainability became calculable. The USGBC developed
requirements for environmental sustainability and resource conservation.
And it created a rating system for its definition of “green” building design
and construction. This system, the Leadership in Energy and Environmental
Design™ (LEED™) program, is a point-driven certification of buildings that
sets arbitrary values for design features, construction processes, and energy
use. Many of the LEED prerequisites and credits depend upon site attrib-
utes, specific design requirements, and acceptable materials. Other criteria
require compliance by the contractor.

The stated goal of the LEED system, through which LEED certification
is obtained, is to distinguish building projects that have demonstrated a
commitment to sustainability by meeting the “highest performance stan-
dards.” Be aware that such language could be construed as a warranty stan-
dard on the design and on the performance of the design as constructed.
The LEED program also includes an accreditation for design professionals.
By implication, this calls into question the ability of non-accredited profes-
sionals to design environmentally sensitive projects.
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While the LEED program is not
the only driving force for energy
efficiency and sustainability, it is
the most publicized. The point sys-
tem drives design team composition
and decisions that might not be the
best design choices. Generally,
clients pursue LEED certification
for their buildings because they
desire the outcome to be a better
“product.” However, others want to
be recognized as leaders in the
green building sector. They may
desire the public-relations value of
a high LEED rating and feel that
the higher levels of certification
means that their building will have
an increased market value or be
able to command higher rents.
Clients may encourage the “green”
design process, but ultimately they
want a valuable end product.

From a professional liability
perspective, there are many expo-
sures generated or intensified by
the LEED certification process. The
accreditation and certification
process may lead to claims against
design professionals. Some of

Don’t Forget the
Green in “Green”
Design

Meeting “green” building require-
ments or other demands such as
energy analyses or self-certification
of designing to codes increase risk.
These demands also require intensive
services. The greatest risk to design
firms is from inadequate compensa-
tion. These additional services should
result in increased fees.

For architects, help is on the way. AIA
Document B303, Duties and
Responsibilities of the Architect for
LEED™ Certification, identifies the
architect’s role so that compensation
and reimbursable expenses can be
fairly determined. It’s due out later
this year.

these may not be within the scope
of professional liability coverage.
Exposures include:

Unfulfilled Expectations:
Passing the certification test, and
thus holding oneself out as an
expert without any significant
experience and knowledge of the
design principles underlying the
“green” system, creates the likeli-
hood of dissatisfied clients. And
dissatisfied clients bring claims.

Cost Recovery: The broad
nature of the “green” rating system
can serve as a trap for design pro-
fessionals attempting to design to
a pre-selected certification level.
Clients expect to see the financial
savings that their investment is
supposed to produce. Higher certi-
fication levels usually require more
design effort and construction
costs. If an anticipated benefit is
not achieved, the firm could be
expected to pay for its “mistake.”

Implied or Express Warranties:
LEED certification implies energy
savings and increased productivity.
The design process, however, is
interdependent on the actions of
the client and can be later influ-
enced by many factors.

Projects have a final review by
the USGBC after construction. That
final review may change the certifi-
cation level expected. And as the
certification levels increase from
“silver” to “gold” to “platinum,”
expected benefits also increase.
Warranties could be claimed for
anything ranging from the failure to
meet the certification level planned
to “excessive” energy, water, or
maintenance costs. Even the fail-
ure of the design to decrease
employee sick leave and increase
productivity could be claimed.

Fraud or Misrepresentation:

2 Schinnerer’s Guidelines for Improving Practice March/April 2004

Although the process is supposed
to take into account the “encapsu-
lated energy” in materials, few
project owners seem willing to
accelerate recycling or replacement
costs by increasing their initial
investments. Thus, the savings in
life-cycle costs may be misleading.
If a client does not understand
this, the design professional could
be accused of deceptive practices.

As with all projects, design
professionals need to carefully
assess the risks of “green”
designs. The concept of sustain-
ability also needs to apply to the
financial viability of the design
firm. O
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Managing Your Firm — Avoid Wrongful Terminations

Terminating an employee
requires a valid, non-discriminatory
business reason—and enough doc-
umentation to prove your case.
Your documentation must be creat-
ed in the normal course of busi-
ness, before you terminate.
Reconstructing documentation
after the fact is incriminating. And
selective documentation and termi-
nation may prove that a person was
the victim of discrimination.

“As | downsize my office, | want to
keep the best people. While some of
the best people are older and more
experienced, they are too expensive.
How can | get rid of the higher-paid
older workers?”

Age Discrimination: The Age
Discrimination and Employment
Act of 1967 prohibits age discrimi-
nation against any employee aged
40 or over. Age discrimination law-
suits are on the rise because of
economic pressures on employers
to downsize their work force.

Voluntary Terminations: Just
because an employee quits, an
employer is not freed from potential
liability for wrongful termination. If
the work environment was such
that it might seem reasonable to a
jury that the employee was com-
pelled to quit, an employer can be
found responsible for harassment,
discrimination, or constructive dis-
charge. In all voluntary termination
cases, the employee should submit
a resignation letter and the employ-
er should confirm the resignation in
writing, summarizing all benefits
issues and any payments to which
the employee may be entitled.

Prompted Resignations: A
“prompted” resignation is one that
appears to be a voluntary event

though the motivation for the
employee to resign came from
someone else. In some cases, the
employee wants to resign rather
than be terminated. Or, a firm may
offer an employee the opportunity
to resign. In general, it is better for
the firm if the employee resigns,
but for internal record keeping, the
prompted resignation should be
treated as if it were a firing.

Involuntary Terminations: All
involuntary terminations must be
able to withstand intense scrutiny.
Before an employee is terminated
for any reason, the problem should
be documented using established
policies and procedures. Poor per-
formance or behavior problems
should be thoroughly detailed in the
employee’s personnel file. Records
should be reviewed and an assess-
ment made as to the appropriate-
ness of the proposed discharge.

Work Force Reductions: When
economic reasons demand that
positions be eliminated, a sound
business reason exists for subse-
quent terminations. In most firms,
layoffs are made to keep the busi-
ness going. Those whose jobs are
most essential or performance is
most productive will be kept. Any
time it is possible, retirement and
attrition are preferable to involun-
tary layoffs.

When layoffs are unavoidable,
special attention must be paid to a
disparate impact on older mem-
bers of the work force or on any
other protected class. Any reduc-
tion should proceed from the ini-
tial financial analysis that requires
the reduction, through an objective
job functional analysis, to the
decision regarding which jobs can
be eliminated. O
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Keeping Your Secrets

Whether an employee leaves voluntar-
ily or reluctantly, the person often is
not the only asset leaving your firm.
Business secrets may leave as well.
You cannot remove the knowledge
that employee gained while with your
firm, but you can protect your busi-
ness in these ways:

Information Protection—Canceling the
employee’s access to paper and elec-
tronic files, e-mail, voice mail, your
computer network, and facilities is
basic. You may want to determine if any
confidential files were accessed prior
to or after the termination.

Marketing and management files—
Inventory all files to which the
employee had access. Determine
whether any are missing or altered.

Project files—Look for gaps in
records and additions that could
lead to problems later. If an
employee leaves on bad terms, they
may have taken something valuable
or left something incriminating.

Home files—A significant risk exists
hecause of work-related informa-
tion kept at the employee’s home.
Often, these files include informa-
tion intended to be destroyed.

Software— Software may have left
with the employee. Auditing soft-
ware may protect your firm from
future problems.

Exit Interview—Get the employee to
sign an acknowledgement form that
confirms that all of the firm’s equip-
ment, files, and other information or
property have been returned. Also
confirm the employee’s compliance
with the firms’ confidentiality policy
and non-competition obligations.

Employee terminations can create
business problems as well as employ-
ment litigation. Following careful pro-
cedures can help protect marketing
and business secrets. And strict confi-
dentiality procedures increase the like-
lihood that a court will enforce a firm’s
ahility to protect unique information.
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OFAC — Dealing with Restrictions on Iraqi Opportunities

In 1990, the U.S. imposed tions with any individuals named weapons of mass destruction. The
economic sanctions, including a as specially designated nationals. sanctions can be either comprehen-
complete trade embargo, against OFAC administers and enforces sive or selective, using the blocking
Iraq. The Iragi Sanctions economic and trade sanctions of assets and trade restrictions.
Regulations are administered by based on U.S. foreign policy and For firms interested in the
the Treasury Department’s Office of national security goals. OFAC acts Iragi reconstruction or in providing
Foreign Assets Control (OFAC). under wartime and national emer- services to Iragi nationals, the lat-
Although the prohibition of trade gency power and authority granted est information can be obtained
with Iragi companies and individu- by specific legislation to impose from the Treasury Department’s
als is still in effect, OFAC issued a controls on transactions and freeze website. You can download “An
general license in 2003 that sub- foreign assets under U.S. jurisdic- Overview of the lraqgi Sanctions
stantially lifted many of the Iraqi tion. The economic sanctions are Regulations—Title 31 Part 575 of
sanctions. primarily against countries and the U.S. Code of Federal

Important restrictions still groups of individuals, such as ter- Regulations” at www.treas.gov/
exist, however. There is still a pro- rorists, narcotics traffickers, and offices/eotffc/ofac/sanctions/
hibition of any financial transac- those involved in the proliferation of tlliraq.pdf. O

Evaluating Your

Firm's Financial Preventing Software Piracy Claims
Strength
Calculating your firm’s revenue fac- Pirated software is cgpyrlghted firm r.eje'cts. the audit r'equest, a
tor should be part of your ongoing software used without a license. It lawsuit is likely to be filed.
effort to manage your firm. is in violation of federal copyright Effective risk management
r::Iirrrll:lzi::"agtizgutrhgiveonul:ef:fn(:ti[)sr IS law and is subject to a civil penalty techniques include developing a
increasing its perfo!r,mance as high as $150,000 per infringe- software code of ethics that is a
ment. Criminal penalties may also condition of employment.
This and other metrics of practice are apply. Many firms face the Employees agree that if they ille-
discussed in a new Schinnerer publi- . .
t of legal action by th Il ft th k ter-
cation titled Benchmarking: Evaluating pros.pec orlegal ac Io.n y the ga. y c.opy S0 .wa.re, ey.r|.s o
Financial Strength. Written in conjunc- Business Software Alliance (BSA). mination or criminal or civil
tion with ZweigWhite, the nation’s Often, this action is in response to actions. Employees also agree that
leading provider of management an anonymous tip by a disgruntled they will not provide firm software
L and.mfor_matlon i des!gn or terminated employee. If infor- to outsiders.
and construction firms, and published ] i ) } )
in cooperation with the American mation received seems credible, Firms that suspect they inad-
Ct)_uncil of E_ngipeerin_g Companies, BSA will request a voluntary audit vertently have unlicensed software
this new guide is available to of the reported firm. through uncontrolled copying or
CNA/Schinnerer policyholders online. . . . . o
Professional service firms that unenforced license policies can
Although not an exhaustive guide to have faced the BSA enforcement check the status of their software.
finar!cial anqusis, _this publication process have found it to be both BSA offers free tools to help firms
provides a dlscussmn_of Mmeasure- intrusive and embarrassing. identify and track licensed and
ments to be used by firms in monitor- . ) .
ing their profitability and financial Through the use of scanning soft- unlicensed software installed on
viability. ware, illegally copied programs are computers and networks. It also
: ; easily detected. A settlement provides a model corporate
gyx{]?ggangecr:;ypﬂlcyhoIders gan involving license fees, removal of policy/code of use and other infor-
www.PlanetAEC.com/risk_mgmt/ software, and other remedial mation on software security and
design_firms/benchmrk.html. actions is pursued by BSA. If the management at www.bsa.org. [
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Developing a New Look at Professional Liability Claims

The amount of construction
spending in the U.S. is approach-
ing $1 trillion per year. According
to a February 2004 news release by
the U.S. Department of Commerce,
construction-put-in-place spending
during December 2003 was esti-
mated at a seasonally adjusted
annual rate of $933.2 billion.
Despite the economic problems
throughout most of the nation, the
recent statistics indicate a growth
rate of about 7 percent. While most
construction sectors have been
depressed in recent years, the total
volume, led by residential construc-
tion and security-related projects,
has moved slowly upward.

Almost all of this volume
involved construction-related serv-
ices by licensed professionals. And
at times these services resulted in
claims for property damage or eco-
nomic losses.

It is important, however, to
look at the volume of claims
against professional service firms
as a percentage of the total con-
struction cost of new projects.

The frequency and severity of
claims have been rising. Paid
claims are becoming a larger per-
centage of a firm’s gross billings.
And the trend may be accelerating.
But professional liability claims
against construction-related profes-

Paid Claims as a Percentage of
Construction Volume

Total U.S. Construction Volume
Designed by CNA/Schinnerer
Policyholders

Billings for Professional Services
by CNA/Schinnerer Policyholders

Cost of Professional
Liability Claims

This study compares the insured losses in the CNA/Schinnerer program
to the gross billings reported by our policyholders. It then divides the total
construction volume by the percentage of the professional services market
share of the CNA/Schinnerer program. Comparing the percentage of claims
based on gross billings of our policyholders to the percentage of construct-
ed value indicates that professional liability claims have an inconsequen-
tial impact on construction.

Our research indicates that paid claims amount to roughly .07 percent
of value of construction-put-in-place for which CNA/Schinnerer policyhold-
ers provided services. O
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sional service firms still constitute
a negligible percentage of the over-
all construction volume.

The CNA/Schinnerer program
insures the largest percentage of
design professionals in the nation.
Therefore, a large percentage of
the construction-put-in-place was
designed by or had some other pro-
fessional service provided by our
policyholders.

The chart below shows the
approximate relationship of the
cost of claims against CNA/
Schinnerer policyholders to the
total value of construction put in
place for their share of the con-
struction market. O

Join Us at National
Conventions

Schinnerer’s risk management team
will conduct educational sessions at
these upcoming national conventions:

American Congress on Surveying and
Mapping Annual Conference
April 21, Nashville, Tennessee
« Risk Management Issues with
ALTA/ACSM Surveys and
Contractual Obligations

American Council of Engineering
Companies Annual Convention
May 11, Colorado Springs, Colorado
« Professional Liability Insurance—
What You Need to Know and Why

AIA National Convention

June 10-12, Chicago, lllinois
Mold: A Growing Threat — A
Guide to Avoiding Toxic Troubles
Managing the Risk of Mold in the
Construction of Buildings
Critical Issues in Construction
Contract Administration
Why Risk 1t? Don’t Put Your
Practice in Jeopardy!
The Dirty Dozen: Countering the
Client’s Commando Clauses
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Protecting Your Firm from the Negligence of Others

ood design is a team

effort. Usually, a group of

independent firms join
together in some capacity to coor-
dinate services for a common
client. And design firms often have
to rely on the services of consult-
ants that are not a part of the
design team. Firms need to under-
stand their legal responsibilities
when they are part of a profession-
al services team and their respon-
sibilities for others. One firm can
have legal responsibility for the
actions of another in much the
same way that it has responsibility
for the actions of its employees.
This is called vicarious liability.

Establishing Relationships and
Determining the Risks

Teaming relationships on proj-
ects can be divided into three cat-
egories: joint ventures, separate
independent contractors, and
prime-consultant arrangements.

If firms provide professional
services to a client together, they
are in essence a joint venture. It
does not matter what term the
firms use to describe their teaming
relationship. If they both sign a
contract or indicate to a client that
they both have responsibility, they
are usually jointly and severally
liable for the services provided by
either party.

Independent contractors pro-
vide some services on a project.
Often, they are hired directly by the
client. Or they provide services to
the design team that are clearly
separate from the services for
which the client is paying the
design team. In general, when a
party hires an independent contrac-
tor, that contractor has control over

Most projects have a prime pro-
fessional and consultants. This
means one firm takes control of
the project and assumes all of
the risk.

its own activities. The client, or
prime, can instruct the independ-
ent contractor on what to do but
not how to do it. A prime is gener-
ally not liable for the tort claims of
its independent contractors.

Managing the Risk of Others

A prime-consultant arrange-
ment usually means that only the
prime is contractually liable to the
client. This privity of contract
establishes broad rights for the
client against the prime. The
client’s rights against consultants
are usually limited. At times, they
extend no farther than the rights of
any other member of society.

When a prime firm is regis-
tered in one profession, it must
subcontract out a portion of the
design to another professional in a
different specialty. While the non-
licensed prime cannot instruct the
consultant on how to design, it
may still be held responsible for a
loss relating solely to the negli-
gence of the consultant.

Courts generally presume vicar-
ious liability for a design profes-
sional arising out of the negligence
of an independent contractor
employed as a design consultant.
this is due to an overriding respon-
sibility of the prime to protect the
health and safety of the public.
This presumption is based primari-
ly on traditional contract principles
and public policy arguments.
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Contracts for professional serv-
ices create a non-delegable duty
on the part of the prime to provide
plans that conform to applicable
codes, standards, and regulations.
Therefore, even if the prime has no
authority under state registration
laws to control the design activities
of a consultant, the prime still has
vicarious liability for the consul-
tant’s professional services.

A consultant, however, may
escape liability if the client
requires the prime to use a specif-
ic consultant. Even if there is no
separate direct relationship
between the client and consultant,
the consultant may be determined
to be an independent contractor
and solely responsible for its own
actions.

Coverage for Vicarious Liability

CNA's professional liability
insurance policy defends policy-
holders against allegations of their
negligence and pays on their
behalf if the firm, or its employ-
ees, are found to have performed
professional services in a negligent
manner, which in turn caused
harm. Intrinsic in this broad policy
is coverage for the negligence of
those providing services through
the prime design professional.
There is coverage for the vicarious
liability of the insured firm for the
negligence of its consultants.

While the prime’s CNA policy
will protect it from the negligence
of consultants, the policy does not
defend or pay on behalf of the con-
sultants. Therefore, if the consult-
ants want protection for their pro-
fessional services, they must have
their own professional liability
insurance coverage. Separate cov-



erage not only protects the consult-
ant, it protects the prime design
professional since the design pro-
fessional should be able to look to
its consultants to stand financially
behind the services they provide.

Managing Exposures

With rare exceptions, a prime
design professional is responsible
for the negligence of those provid-
ing services on behalf of the prime.
Therefore, care should be taken in
all cases to select interprofessional
consultants who are qualified and
capable of providing their services.
Even if the consultant is selected
by the client or could be consid-
ered a truly independent contrac-
tor, insurance protection should
exist.

Some consultants may want to
have the prime assume all, or a
major share, of the risk that they
will perform their services ade-
quately. Consultants who attempt to
shift risk to the prime by unreason-
ably limiting their liability to the
prime or a third party through their
contract with the prime design pro-
fessional should be carefully evalu-
ated. Limiting the consultant’s risk
simply increases the likelihood that
the prime will be held liable
beyond its share of any harm.

For guidance in assessing vicar-
ious liability and creating contract
language, please refer to
Schinnerer's Managing Risk
Through Contract Language and the
Terms and Conditions Review
Guide. These contract review tools
address specific contract issues and
model language and can be found
at www.PlanetAEC.com/risk_mgmt/
design_firms/contlang/html. O

Vicarious Liability and Cell Phone

Use

Employees are increasingly
using cell phones to conduct busi-
ness while driving. This is a risk to
the public and an exposure to the
insurance and assets of employers.

If an employee is involved in a
car accident and cell phone use is
a factor, the employer may be held
liable. The employer can be sued
for vicarious liability for the
employee’s negligence if the
employee was acting within the
scope of employment. It is
relatively easy to show that the dri-
ver’s attention was diverted by cell
phone use. According to a 1997
study by The New England Journal
of Medicine, cell phone use while
driving increases the risk of having
an accident by four times.

The risk to the firm, however,
may go beyond the legal theory of
vicarious liability. The allegation
may be that the employer did not

take public safety into considera-
tion. If a firm encourages its
employees to use cell phones while
driving, direct liability may exist.

Legal liability from cell phone
usage is unclear. But if a negli-
gence claim reaches a jury, a find-
ing of responsibility may be likely.

An official written policy about
cell phone use should be created.
The policy may prohibit cell phone
use for business purposes while
driving. Or you could specify that
such use is only permitted if a
hands-free phone is available and
driving conditions are suitable.

Further complicating the mat-
ter is that states and municipalities
have enacted laws that regulate the
use of cell phones in cars. Firm
policies should make it clear that
inappropriate cell phone use is pro-
hibited in jurisdictions where such
use is banned. O

Schinnerer’s Specialty Construction
Consultants Program

One of the most significant
risks for prime design professionals
is taking responsibility for unin-
sured consultants. Consultant neg-
ligence can cause significant harm
to a project client or a third party.
No prime should assume this risk
unless it willingly decides to do so.

Even if the specialty firm
reports directly to the client, the
prime firm may be held liable for
third party negligence because of a
duty to provide “coordination” for
the project. If a specialty firm does
not have adequate insurance, the
firm with design responsibility will
be the source of cost recovery.

Schinnerer’s Specialty
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Construction Consultants program
provides coverage to a wide range
of construction-related service firms
that may not meet the eligibility
requirements of the A/E program.
In some cases, education and expe-
rience, rather than state licensure,
are the qualifications for coverage.
Do not unknowingly accept the
risk of your consultants’ negli-
gence. Coverage is available, and
such firms should be required to
submit a certificate of insurance to
indicate their business and profes-
sional coverages. For more infor-
mation on this program, go to
www.PlanetAEC.com/product_info/
design_firms/speccons.html. O
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Green Roofs and Roof Gardens—Growing Source of

Claims?

The CNA/Schinnerer program
has been able to identify few
claims related to roof-top gardens
or inaccessible green roofing
designs. While other insurers are
quickly abandoning coverage for
landscape architects and structural
engineers designing these installa-
tions, the CNA/Schinnerer program
still provides coverage.

Green roof technology is not
new. In Europe, where Germany is
the leading nation in green roof
use, decades of research on instal-
lations have refined the design
methodology and product attrib-
utes. In the U.S., although instal-
lation specifics are mostly propri-
etary and performance data anec-
dotal, university research is being
conducted and installations moni-

tored to determine sound design
practices, product and plant selec-
tion, and installation procedures.

The positive effects of green
roofing include reducing the “heat
island” effect and stormwater
runoff problems associated with
hard-surface roofing. Clients, how-
ever, seem more focused on the
ability of vegetative surfaces to
prolong roof life and reduce heat-
ing and cooling costs.

Green roofs are designated as
“extensive” designs in that they are
limited to grasses, sedums, and
other plants that can be sustained
in a shallow substrate layer of engi-
neered soil. They require minimal
maintenance and are generally not
accessible. These roofing systems
include insulation, waterproofing, a
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drainage system covered by a root
barrier, and a substrate of growing
medium less than four inches in
depth.

Accessible roof-top garden
areas have generated some claims.
These “intensive” installations
increase the roof burden and
involve complicated construction
and installation methods. Claims
mostly relate to structural engi-
neering problems, drainage diffi-
culties, and contractor-related
delays and extras claims.

The professional liability expo-
sures of projects with green roofs
or roof-top gardens can be man-
aged by acquiring the design
expertise, managing client expecta-
tions, and specifying proven prod-
ucts and contractor duties. O
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